INTRODUCTION
At one time, the fundamentals of the law of legislative jurisdiction were mostly settled. As a general matter, law shielded each state from the intrusion of others, ensuring that each could pursue its own economic and social objectives. Extraterritorial regulation -the regulation of foreign conduct outside the United States -although tolerated under certain circumstances, was disfavored and in tension with basic international law principles. To be sure, significant and vigorous debate existed at the margins: over the extent to which Constitutional provisions constrained Congressional action and over how courts should interpret a statute's geographic reach in the face of Congressional silence. But those debates played out at the periphery; the core doctrine remained untouched.
1 Even when globalization rendered territorial limits to law less important as a descriptive matter, the heart of the doctrinal analysis remained intact. Absent contrary evidence, Congress was presumed to have exercised only its territorial jurisdiction.
What once was set, however, has softened. In the last few years, and largely unnoticed, courts have taken a different tack. Instead of wrestling with the difficult questions of whether Congress intended a law to apply to foreign conduct and, if so, whether doing so is Constitutional or consistent with international law, courts have sidestepped the issue of legislative jurisdiction entirely. They have done so by redefining extraterritoriality itself. Significant decisions in the Ninth and the D.C. Circuit paved the way by holding that not all regulation of overseas foreign conduct is extraterritorial. 2 And then suddenly last term, perhaps unintentionally, the U.S. Supreme Court seemed to breathe life into the practice. The Court suggested that legislation "focused" on domestic conditions is not extraterritorial, even if the legislation regulates foreign activity. 3 This Essay laments the birth of this troubling new approach. Unlike a number of recent articles that have sought to develop comprehensive frameworks for addressing extraterritorial regulation 4 or to refashion this [Vol.
area of law, 5 the Essay's goal is more modest. It seeks to limn an important development and reveal how courts have lapsed into error. In so doing, it aims to clear away some of the confusion that has festered in the lower courts. Part I summarizes the law of legislative jurisdiction and the doctrinal principles that courts use to determine whether Congress intended to regulate conduct occurring outside U.S. borders. Part II then describes how courts recently have circumvented doctrine through redefining extraterritoriality. Part II ends with a critique of this new practice and explains why redefining extraterritoriality obscures an already difficult analysis. Finally, in Part III, the essay suggests that a return to well-established law would correct some of the excesses of transnational litigation. It explains why redefining extraterritoriality to evade legislative jurisdiction analysis not only subverts the territorial principle, but removes an important safeguard to the problems that extraterritorial regulation engenders. More problematically, the redefinition marks a sharp departure from foundational principles that have defined the international legal system. It is a departure that, if embraced, threatens to increase global conflict, frustrate multilateralism, and undermine American interests.
A point to stress before proceeding: The courts' doctrinal sleight of hand to avoid the thorny issues surrounding legislative jurisdiction is not merely of academic concern. The extension of federal law to activity outside the United States has dramatically increased in the last decade and promises to continue. 6 The way courts approach legislative jurisdiction determines, in part, how quickly these sort of transnational cases will multiply. Indicative of the trend, legislative jurisdiction cases have become a laws have been applied extraterritorially, from antitrust, to copyright, to securities regulation, to trademark, to corporate law and governance, to bankruptcy and tax, to criminal, environmental, civil rights, and labor laws).
common fixture on the Supreme Court's docket. 7 None of this is surprising. As the world flattens, and people and markets become more interconnected, 8 courts are pressed to provide a forum for malfeasance wherever it occurs.
9 Legislative jurisdiction analysis, however, has a broader significance. It is the doctrinal plain upon which ongoing and significant debates are waged: the importance of national courts in global governance, 10 the role that territoriality should play in law, 11 as well as the extent to which domestic law, as contrasted with international law, should address transnational challenges. 12 For these reasons, it serves as a cornerstone for a distinct field of law. 9 INTERNATIONAL BAR ASSOCIATION REPORT OF THE TASK FORCE ON EXTRATERRITORIAL JURISDICTION 5 (2009), available at ibanet.org (noting that "businesses and individuals are increasingly acting, and producing effects, across state boundaries. In doing so, they enliven the desire of states to assert their laws extraterritorially"). 10 See 
I. WELL-ESTABLISHED DOCTRINE?
Legislative jurisdiction refers to Congress's authority to prescribe or regulate conduct.
14 Congress's power to apply its law to occurrences in the United States, within Constitutional limits, is uncontested.
15
Legislative jurisdiction comes into play when a state attempts to apply its law to the foreign acts of non-nationals. When the United States attempts to formally project its laws outside U.S. borders, issues of extraterritoriality come to the fore. While some of these issues are the subject of spirited debate, many of the precepts are settled.
A. Extraterritoriality Defined
One of the long-settled precepts is the definition of "extraterritoriality." Both courts and commentators refer to extraterritorial legislation the same (1978) (defining legislative jurisdiction as "the power of the state to apply its law to create or affect legal interests"). Legislative jurisdiction is often distinguished from adjudicative or judicial jurisdiction, which is the court's power to subject particular persons or things to the judicial process. RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 401(b)-(c) (1987) .
15 IBA REPORT at 11 ("The starting point for jurisdiction is that all states have competence over events occurring and persons . . . present in their territory. This principle, known as the 'principle of territoriality' is the most common and least controversial basis for jurisdiction."); see also IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 297 (6 th ed. 2003) (describing territorial jurisdiction as non-controversial).
way: domestic law that regulates conduct abroad. 16 For the U.S. Supreme Court, territorial jurisdiction involves "places over which the United States has sovereignty or has some measure of legislative control." 17 In a similar vein, Black's Law Dictionary defines "jurisdiction" as "[a] government's general power to exercise authority over all persons and things within its territory," while it defines "extraterritorial jurisdiction" as "a court's ability to exercise power beyond its territorial limits."
18 This is not to say that extraterritorial regulation is forbidden or necessarily even of dubious legality. On the contrary, international law permits states to regulate overseas conduct in a number of contexts, such as when regulating the conduct of its own citizens. 19 But when Congress uses a basis of jurisdiction other than territorial jurisdiction, Congress has regulated extraterritorially.
This understanding -that extraterritoriality is implicated whenever a state exercises jurisdiction on a basis other than territorial jurisdiction -is consistent with the doctrine's historical underpinnings. Limiting a state's regulatory authority to activities within its borders was at one time beyond dispute. In the personal jurisdiction, choice of law, and international law contexts, rules had territorial limits. 20 As Justice Story famously declared, [T] he general and almost universal rule is that the character of an act as lawful or unlawful must be determined wholly by the law of the country where the act is done.") (legislative jurisdiction); Pennoyer v. Neff, 95 U.S. 714, 720 (1878) ("The authority of every tribunal is necessarily restricted by the territorial limits of the State in which it is established.") (adjudicatory jurisdiction); The Apollon, 22 U.S. 362, 370 (1824) ("The laws of no nation can justly extend beyond its own territories, except so far as regards its own citizens.") (legislative [Vol. "every nation possesses an exclusive sovereignty and jurisdiction within its own territory," and "it would be wholly incompatible with equality and exclusiveness of the sovereignty of all nations, that any one nation should be at liberty to regulate either persons or things not within its own territory."
21
Beale summarized the universally agreed upon rule the same way: "Since the power of a state is supreme within its own territory, no other state can exercise power there . . . . It follows generally that no statute has force to affect any person, thing, or act, outside the territory of the state that passed it."
22 These understandings were widely held. 23 And even when strict territorial approaches eventually gave way in other areas of the law, 24 states were still cautious about extending law beyond the water's edge. Congress would be presumed to usually regulate only activity in U.S. territory or under American control.
A limited exception to the notion that foreign conduct was beyond a state's territorial jurisdiction was known as the "objective" application of the territorial principle. In situations where a crime's effects were so much part of the act that produced them "that their separation [would] first and foremost restriction imposed by international law upon a State is that -failing the existence of a permissive rule to the contrary -it may not exercise its power in any form in the territory of another State. In this sense jurisdiction is certainly territorial…."), at 56 (Lord Finlay) ("A country is no more entitled to assume jurisdiction over foreigners than it would be to annex a bit of territory which happened to be very convenient to it."); see also though the conduct that commenced the crime occurred abroad. 25 Simply that a crime's effects were felt within a state, however, was insufficient. Rather, jurisdiction existed only when the crime's nature meant that the crime was consummated in the place where the direct effect of the criminal act took place (i.e., when those effects were a constituent element of the crime). 26 Hence, when a person fired a gun across a border and killed another in a neighboring state, the crime was said to have occurred within the neighboring state. 27 As a leading American authority once put it: "The principle that a man who outside of a country willfully puts in motion a force to take effect in it is answerable at the place where the evil was done, is recognized in the criminal jurisprudence of all countries." 28 But this exception -or, perhaps, qualification -to the common concept of territorial jurisdiction was narrow. It was generally limited to the criminal context; the effects had to be substantial and direct, if not immediate; and the effects also had to form a part of the actus reus, so that the crime would be considered completed in the territory claiming jurisdiction. 29 Only a few crimes met these requirements. 30 And even if the requirements were met, the 30 The United States had "rarely sought to prosecute for crimes committed outside its territorial jurisdiction. [Vol.
crime had to be an offense "which the community of civilized nations ha [d] come to regard as justifying a modification of the strict territorial principle." 31 The objective territorial principle was in many ways then simply a restatement of the understanding that "a crime is committed wherever an essential element of the crime is accomplished."
32 Of course, it had to be this way. If all acts -criminal or otherwise -invoked territorial jurisdiction wherever effects were felt, "it would permit a practically unlimited extension of [the objective territorial] principle to cover almost any conceivable situation." 33 This once obvious observation was near definitional, for "it would be absurd indeed if an almost unlimited extraterritorial jurisdiction could be ostensibly based upon a territorial principle of jurisdiction." 34 Admittedly, Congress does not always legislate using its territorial jurisdiction. From time to time, Congress regulates foreign conduct exercising a different basis of jurisdiction. But when Congress has done so, it has always considered the regulation extraterritorial. Even when some courts controversially began applying an expansive effects approach, to allow jurisdiction over conduct having substantial effects within the United States, 35 courts and policymakers nevertheless described the regulation as extraterritorial. The well-studied antitrust context underscores the point. While the U.S. antitrust laws have prescribed certain foreign activity since the 1940s, those laws have always been treated as extraterritorial regulation. have criticized the antitrust laws for aggressively reaching out beyond U.S. borders, while others find the regulation essential. But neither courts, scholars, nor practitioners take the position that the antitrust laws are just business as usual: a plain, vanilla exercise of territorial jurisdiction.
B. Determining the Reach of Domestic Laws
While the definition of extraterritoriality is generally well-understood, in broad-brush so too is the doctrinal analysis. Traditionally courts approach assertions of extraterritorial regulation with a two-pronged inquiry. First, does Congress have the power to enact the law? Second, did Congress exercise that power? On occasion, courts have infused a third, judicialrestraint assessment into the analysis.
The first prong, although well-accepted, is often overlooked or simply assumed to be met. The U.S. Constitution and international law impose limits on Congress's ability to regulate foreign conduct. The Fifth Amendment's Due Process Clause 38 and other Constitutional provisions 39 provide some limitation on Congress's ability to regulate conduct with little connection to the United States. 40 Under international law, a state only has the power to regulate within one of the traditional categories of jurisdiction.
41
Because of these constitutional and international law limitations, courts 37 That extraterritoriality is implicated when a domestic law seeks to regulate the conduct of foreigner abroad is consistent with the reach of the U.S. Constitution. The U.S. Constitution has been held to constrain government action within the United States territory or control. While the Constitution may or may not follow the flag, constitutional rights and protections are generally not afforded foreigners on foreign soil. 38 [Vol.
avoid reading statutes in a way that would raise significant constitutional concerns 42 or in a way that would violate international law.
43
When Congress has authority to regulate foreign conduct, courts must still assess whether Congress intended to exercise that authority. This is the second prong of the analysis. In the face of legislative silence or ambiguity, courts generally presume that Congress does not intend to regulate extraterritorial conduct. 44 The nature and amount of evidence sufficient to overcome the presumption admittedly is hazy, 45 sional intent is always the starting point for the analysis. 46 This two-step approach is consistent with how courts assess Congress's use of jurisdiction in other contexts. Courts commonly conclude that Congress has not exercised its full power and interpret statutes to fall well within constitutional or international law limits. 47 Even if Congress authorized extraterritorial regulation, at times courts exercise discretion and for prudential reasons decline to hear a case. 48 Although the basis for such abstention is not entirely clear, generally this sort of abstention falls under the umbrella of "international comity."
49 Employing comity, courts consider a host of factors to determine whether the exercise of jurisdiction would be reasonable. 50 Comity in the legislative jurisdiction area is thus used in a way akin to its use in judicial abstention, 51 [Vol.
non conveniens, 52 parallel proceedings, 53 and in other related contexts. 54 In general, courts balance the interests of the United States in having the claim heard in a U.S. court against the international comity ramifications of doing so. 55 Invoking comity to decline jurisdiction, however, is controversial, in disfavor, and now rarely done.
56
To say that the core-principles surrounding the law of legislative jurisdiction are settled does not mean that this area of law is free from dispute. The law of legislative jurisdiction is notorious for being badly fragmented and in disarray on the margins. Scholarly tussles are common and court decisions often reflect a degree of confusion. (2000) (explaining how the Hartford Fire case "dealt comity a near death blow" and that "comity as a legal doctrine in the courts has seen better days and will rarely be successful"). 57 See Knox, supra note 4, at 351-53 (describing inconsistency in the Court's jurisprudence leading to confusion); Meyer, supra note 4, at 114-19 (describing scholarly debates and different approaches -unilateral, territorial, and interest balancing). 58 While some important exceptions existed, particularly when dealing with the southern border, 60 the U.S. was nervous about broadly extending its laws reach. This was understandably so. Extraterritorial laws were viewed as empire-building and the province of great powers. Reciprocity was also a concern. The U.S. did not want European powers meddling in its internal affairs, and extraterritorial laws conjured reminders of the "taxation without representation" that the early colonists railed against.
61
After the Second World War, however, the calculus changed. Extraterritorial regulation in the commercial arena became an important weapon in the Cold War. It was a way for a dominant power in a bi-polar world to promote liberal capitalist democracy and free markets, while checking Soviet aspirations. First with antitrust and then with securities regulation, the U.S. sought to expand international influence through the unilateral application of domestic law. [Vol.
of extraterritorial regulation more acceptable. Territorial limits in choiceof-law, personal jurisdiction, and other areas had given way in the domestic context (albeit for very different reasons), which provided a superficial justification for making territoriality less important when addressing transboundary disputes.
62 Legal realism's influence on the courts in the postWar period 63 similarly made the bright-line rules and classic legal thought that girded legislative jurisdiction analysis more suspect, tempting courts to employ more flexible standards and balancing tests. 64 And lastly, the development of the modern administrative state post-New Deal meant that extraterritorial regulation was just one component of other dramatic changes that promoted comprehensive regulation.
65
A second wave of extraterritorial regulation was seen almost fifty years later. At the Cold War's conclusion in the early 1990s, extraterritorial regulation became important in a way different than it had been before. Domestic regulation, applied to foreign conduct, became a more palatable way to exert global influence than traditional empire-building. 66 While commercial laws -following in the steps of antitrust and securities -had often been applied to regulate foreign conduct, non-commercial laws had tended to be more constrained. 67 For many scholars, it was time to change that. From human rights, to environmental regulation, to labor and employment law, the projection of American law was a way for U.S. interest groups to solidify domestic power, while at the same time promoting American liberal 62 See supra note x. 63 values. 68 Globalization, changes in communication and technology, and the well-publicized unsavory practices of some multi-national corporations gave greater urgency to regulate malfeasance, wherever it occurred. After 2001, the extraterritorial application of U.S. criminal law also became an expeditious way to counter terrorism. 69 Increased extraterritorial regulation was also consistent with intellectual trends as legal scholars from both the right and left of the political spectrum withdrew from traditional, state-based, international law.
70 For neorealist or sovereigntists scholars, extraterritorial regulation was a way to exert foreign influence, while avoiding international obligations. For constructivists, pluralists and liberal internationalists, extraterritorial regulation fit nicely with emerging theories of transnational legal process, transnational networks, and the idea that national courts are part of pluralistic cross-border dialogues. For many, the growth of extraterritorial regulation appeared consistent with, and a logical response to, globalization, the declining power of the sovereign nation-state, and the rise of non-state and sub-state actors.
71
As certain groups embraced extraterritoriality for instrumental reasons in the late 1990s, cases involving legislative jurisdiction also became the backdrop against which the U.S. Supreme Court would debate other issues - [Vol.
the role of federal courts in resolving global challenges, the appropriateness of clear statement rules, the use of canons of construction, and whether rules should be preferred over standards. 72 Often Supreme Court cases addressing legislative jurisdiction served as convenient vehicles for the justices to explore these other issues, with the significant problems of extraterritoriality not taking center stage. 73 And as the recent Court redefined itself, legislative jurisdiction cases became a convenient canvas on which the Court could advance its vision of legislative primacy and its constrained approach to statutory construction. 74 While law schools continued to focus on doctrines of personal jurisdiction, subject matter jurisdiction, and forum non conveniens as the bread-and-butter of procedure, it was cases implicating legislative jurisdiction that regularly appeared on the U.S. Supreme Court's docket, grabbed national headlines, and wrought significant changes in law and policy. . 75 See supra note 7.
Environmental Harm and the Ninth Circuit
First was the Ninth Circuit's landmark decision in Pakootas v. Teck Cominco. 76 Pakootas involved a privately owned Canadian corporation that operates a smelting plant in Trail, British Columbia, Canada, just a few miles north of the American border. 77 For decades, the smelter dumped slag -a fine, sand-like byproduct of the smelting process -into the Columbia River in accordance with Canadian environmental laws and permits. 78 In 2003, after preliminary testing of the upper-Columbia river basin within Washington State, the U.S. Environmental Protection Agency issued a Unilateral Administrative Order demanding that the Canadian corporation conduct a study consistent with the U.S. Superfund (CERCLA) laws. 79 After the Canadian corporation refused to comply, in July 2004 a NativeAmerican tribe brought a CERCLA citizen's suit against the Canadian corporation in federal court. 80 The suit sought to enforce the EPA's order and require that the Canadian corporation pay the clean-up costs as a responsible party under CERCLA.
81
The lawsuit was unprecedented. 82 It represented the first time that a tribal government had filed a petition for preliminary assessment under CERCLA. 83 The lawsuit was also the first time the EPA had taken the extraordinary step of issuing a unilateral order to a Canadian company doing business solely in Canada. Perhaps most significantly, it was the first lawsuit brought under CERCLA that attempted to apply the Superfund laws to a Canadian company for conduct occurring entirely outside the United States. 84 The defendant immediately moved to dismiss the case. 85 The key preliminary issue was whether CERCLA covered the foreign conduct: could [Vol.
the EPA force a Canadian company, governed by Canadian environmental law and operating solely in Canada, to comply with the terms of U.S. domestic environmental regulations. 86 The reaction was not entirely surprising. The Canadian government bristled at what it perceived to be an impermissible interference with its own domestic environmental policies.
87 Canada pointed to a bilateral treaty -the 1909 Boundary Waters Treaty 88 and its institutions 89 -as the appropriate mechanism for addressing these sort of transboundary disputes. 90 The defendant in turn argued that as a result of the pre-existing international agreement covering transboundary water disputes, Congress did not intend CERCLA to apply to foreign conduct. 91 The district court, however, was not persuaded. It found that CERCLA applied extraterritorially because the effects of the pollution (i.e., the slag discharges) were felt in the United States. 92 It also concluded that the presumption against extraterritoriality does not apply when effects are felt within the United States.
93
The District Court's decision is difficult to square with the objective territoriality principle, but is consistent with a line of cases applying a more expansive effects-based approach to jurisdiction. 94 If simply affirmed, the 86 Id. There is no dispute that CERCLA, its provisions and its 'sparse' legislative history, do not clearly mention the liability of individuals and corporations located in foreign sovereign nations for contamination they cause within the U.S. At the same time, however, there is no doubt that CERCLA affirmatively expresses a clear intent by Congress to remedy 'domestic conditions' within the territorial jurisdiction of the U.S. That clear intent, combined with the well-established principle that the presumption [against extraterritoriality] is not applied where failure to extend the scope of the statute to a foreign setting will result in adverse effects within the United States, leads this court to conclude that extraterritorial application of CERCLA is appropriate in this case.
Id. at *9. 93 Id. 94 Parrish, Trail Smelter Déjà vu, supra note 76. For an example of the line of cases adopting an expansive effects-approach, see Envtl. Def. Fund v. Massey, 986 F.2d 528, 531 decision would have been unremarkable. The Ninth Circuit, however, neatly avoided the key questions altogether and by doing so broke with even the most far-reaching precedent. Instead of assessing whether Congress intended CERCLA to apply to Canadian conduct, or whether the "effects test" reverses the presumption against extraterritoriality, the Ninth Circuit defined away the problem. Because the clean-up site was in the United States, the court found the application of CERCLA to be purely domestic. 95 Inventing a new and previously unseen approach, the Ninth Circuit found the place where the remedy was sought to be the key question. It explained that "the location where a party arranged for disposal or disposed hazardous substances is not controlling for purposes of assessing whether CERCLA is being applied extraterritorially." 96 The conclusion was puzzling because liability was based on the conduct of a Canadian company, operating solely in Canada in accordance with Canadian law. The decision's reasoning baffled commentators 97 and was widely criticized. 98 The Ninth Circuit, however, has not stood alone in its willingness to side-step the difficult questions legislative jurisdiction raises. A second The Philip Morris case involved massive litigation between the United States and the tobacco industry. 100 The United States sued nine cigarette manufacturers and two tobacco-related trade organizations under the civil RICO laws, alleging that the defendants had joined together in a decadeslong scheme to deceive the American public about the health effects and addictiveness of smoking cigarettes. 101 One of the defendants, however, was a British company that was sued for activity and statements made outside the United States. 102 The case therefore asked, among other things, whether Congress intended RICO to apply to the foreign conduct of non-nationals. 103 The D.C. Circuit failed to tackle the difficult question of RICO's extraterritorial reach -an issue on which the lower courts were divided. 104 As with the Ninth Circuit's Pakootas decision, the D.C. Circuit treated regulation of foreign conduct as domestic, not extraterritorial, regulation. Without looking at RICO's text, the overall statutory scheme, the legislative purpose or history, or any other benchmark for ascertaining Congressional intent, the court concluded that Congress wanted the statute to regulate the foreign conduct of foreign corporations. 105 It did so by designating a new category of statutes with "true extraterritorial reach" and found that the presumption against extraterritoriality solely applies in those "true" cases. 106 The court opined that only statutes that "reach foreign conduct with no impact on the United States" are extraterritorial. Departing from and dramatically expanding the objective territoriality principle without saying so, the D.C. Circuit found that a law is territorial even when the effects are not "elements of mail and wire fraud offenses or associated RICO violations." 107 According to the D.C. Circuit, Congress's regulation of foreign conduct is never extraterritorial, so long as substantial effects are felt within the United States.
108
The D.C. Circuit's decision was a significant expansion of even that circuit's prior jurisprudence. At one time, effects could never be a basis for jurisdiction, except in the very narrow objective territoriality cases. Then, law and practice appeared to soften to permit countries to regulate foreign conduct when substantial effects were felt within a state's borders. Under this approach, the effects test was used to determine the outer limits of Congressional authority.
109
Unless a substantial, foreseeable effect was felt within the United States, Congress would not have authority to regulate foreign conduct and the Courts would avoid reading a statute to do so absent an express statement. Other courts used effects as one factor in many in determining legislative intent, while a few outlying decisions expanded the effects test even more to find that when a substantial effect is felt within the United States, the presumption against extraterritoriality no longer applies. The D.C. Circuit's decision in Philip Morris, however, went significantly beyond that. It outstripped prior precedent to find that once an effect is felt in the United States no inquiry into Congressional intent is necessary at all. It not only reversed the presumption against extraterritoriality, changing it into a presumption in favor of extraterritorial regulation, but used the effects test as a substitute for, and affirmative evidence of, Congressional intent.
110
The Ninth and D.C. Circuit cases might be viewed as aberrations and outliers -unfortunate perhaps, but limited to their facts. Yet the U.S. Supreme Court last term -in a decision that at least one scholar has described as "the most important decision construing the geographic scope of a statute in almost twenty years" 111 -seemed to encourage the practice.
B. A New "Focus."
Morrison v. National Australia Bank involved three Australian investors who had bought stock in Australia's largest bank. 112 The investors contended that one of the bank's subsidiaries in Florida had fraudulently miscalculated interest rates on mortgages it was servicing, causing the value of the parent bank's stock to plummet. 113 The investors sued in the United States, pursuing a class-action remedy and claiming that the Florida-based subsidiary had made false and misleading statements to the U.S. Securities and Exchange Commission as well as falsified financial data in Florida. 114 The key issue was whether the anti-fraud provisions of the American securities laws apply to investment deals that occur abroad when the securities deal involves a company whose stock is not traded in the United States.
115
More specifically, the case asked whether section 10(b) of the 1934 Securities and Exchange Act "provide[s] a cause of action to foreign plaintiffs suing foreign and American defendants for misconduct in connection with securities traded on foreign exchanges."
116
The court unanimously concluded that section 10(b) did not provide a cause of action under these circumstances. 117 The Court did so by reaffirming the presumption against extraterritoriality and finding that insufficient evidence existed that Congress intended the Act to apply to foreign securities. 118 The court also explained that merely because some of alleged illegal activity occurred in the United States did not mean the Act was only being applied domestically. 119 Morrison's doctrinal breakthrough is how it put an end to so-called "foreign cubed" cases -that is cases brought by foreign claimants against a foreign company in relation to shares bought on a foreign exchange.
In its reasoning, the Court spent considerable ink condemning the circuit court's creation of the "effects" and "conduct" tests. With what some have described as sarcasm, 120 Justice Scalia, writing for the majority, chastised the Second Circuit for having created "judicial-speculation-made law," without putting "forward a textual or even extratextual basis" for the effects or conduct tests. 121 The opinion rejected the argument that domestic effects alone could overcome the presumption against extraterritoriality, colorfully explaining that "the presumption against extraterritorial application would be a craven watchdog indeed if it retreated to its kennel whenever some domestic activity is involved." 122 113 Id. at 2876. 114 Id. 115 Id. 116 Id. at 2875. 117 Id. at 2888. 118 Id. at 2883. 119 Id. at 2885. 120 See, e.g., Lyle Denniston, Stock Fraud Law: For U.S. Only, June 24, 2010, at http://www.scotusblog.com/2010/06/stock-fraud-law-for-u-s-only/ ("With evident sarcasm, Justice Antonin Scalia's opinion for the Court rapped Circuit Courts for having created, by judicial invention, the authority to decide such lawsuits when filed by private investors."). 121 Id. at 2879-81. 122 Id. at 2884.
The Court could have stopped there. Instead, however, it went farther to inject a suggestion that the presumption against extraterritoriality only applies to foreign, not domestic, cases. 123 The petitioners asserted that they sought only a domestic application of the Act because the conduct they sought to punish occurred in Florida. 124 The Court responded by saying that a court had to assess the "focus" of the Exchange Act. It concluded that the Act's focus was not "upon the place where the deception originated, but upon the purchases and sales of securities in the United States."
125 A focus analysis is new addition to the landscape of legislative jurisdiction analysis. If a court determines that the statute's focus is on activity within the United States, the presumption becomes irrelevant. 126 In so doing, the Court created an unintended loophole that may permit courts to easily skirt the presumption against extraterritoriality.
C. Critiquing the Evasion
The upshot of Morrison, combined with the Ninth and D.C. Circuit decisions, is not just that they encourage courts to do an end-run around legislative jurisdiction analysis -it is worse. Treating the regulation of foreign activity as "domestic regulation," simply because an adverse impact is felt in the United States, creates a presumption in favor of extraterritorial jurisdiction.
The impact of eviscerating doctrine this way is at least three-fold. First, it potentially promises to increase the amount of extraterritorial regulation through judicial decisions. In a modern, globalized economy, finding some impact on the United States is always possible.
128 Second, it upsets the background default rules upon which Congress legislates. At the very least, it makes those rules less meaningful. When a court will apply the presumption against extraterritoriality and when it will choose to ignore it be- 123 Id. 124 Id. at 2883. 125 Id. at 2885. This differed from traditional analysis which assumed that Congress's focus was usually territorial unless Congress said so. United States v. Bowman, 260 U.S. 94, 97-102 (1922) (describing the locus of criminal laws). 126 Id. 127 Admittedly, believing that the Court intended to create such a glaring loophole is difficult. But the Court declined to accept review in either of D.C. Circuit and Ninth Circuit decisions. Its willingness to let those decisions stand, combined with its discussion of "focus," provides leeway for mischief in the future and has led some commentators to assert the Supreme Court supports the D.C. and Ninth Circuit's novel approaches 128 BORN & RUTLEDGE, supra note 6, at 573 (questioning whether in today's global economy basing jurisdiction on effects permits almost limitless legislative jurisdiction); Paul Schiff Berman, Global Legal Pluralism, 80 S. CAL. L. REV. 1155, 1182 (2007) (" [I] n an electronically connected world the effects of any given action may immediately be felt elsewhere with no relationship to physical geography at all.").
[Vol.
comes less clear. Third, it encourages more ad hoc decisions and reduces predictability as courts have little guidance as to which rules to follow. In cases where a court is opposed to finding the law applies, the court can invoke a rigorous presumption against extraterritoriality. In cases where a court wishes to provide a remedy, the court can simply define away the problem. Legislative jurisdiction thus becomes a malleable façade: to provide judges cover in tendentiously making what otherwise would be arbitrary or merits-driven decisions (or, at least, decisions based on other, unwritten considerations). 129 In turn, the presumption against extraterritoriality is rendered too feeble to protect against exorbitant jurisdictional assertions.
Even if a more charitable assessment is made, encouraging courts to sidestep the jurisdictional analysis or engage in a "focus" analysis contributes little but obfuscation to the legislative jurisdiction analysis. It takes a relatively straightforward inquiry into Congressional intent and replaces it with a free-wheeling assessment of the legislation's gravitational center. Another problem exists. What courts should consider in determining the "focus" of legislation is uncertain. Presently, the test is so unformed and poorly delineated that lower courts have almost no guidance on how to proceed in a principled way. A focus analysis thus may give new life to a broadly-conceived effects test 130 -an approach that the Supreme Court appeared to wish to inter with Morrison.
III. A RETURN TO FIRST PRINCIPLES
As stated in the Introduction, the Essay's purpose is not to provide an extensive framework or rubric for deciding legislative jurisdiction cases. Its primary aim is descriptive: to reveal a recent development that, if not checked, may augur a sea change in how courts address legislative jurisdictional issues. The Essay ends, however, by suggesting that courts would do well to return to the well-established tenets of legislative jurisdiction and international law. Courts should be skeptical of a litigant's claims that Congress intends a law to apply to the foreign conduct of non-citizens. ; see also Knox, supra note x, at 388 ("Courts should strive to employ interpretative canons that are transparent and coherent enough for Congress, the executive and everyone else concerned to be able to predict whether and how they will be used to construe legislation").
130 Dodge, Morrison's Effects Test, supra note x (arguing that Morrison embraced an effects test despite language in the opinion to the contrary).
A. A Revived Presumption, the End to Effects
In the wake of Morrison, lower courts will be tempted to follow one of two paths -either to take to heart the Court's condemnation of the effects test, or instead circumvent it through a focus analysis that finds extraterritoriality not in play if domestic effects are shown. With luck, courts won't be lulled to the wrong path and will more closely hew to the presumption against extraterritorial regulation when dealing with foreign defendants acting abroad. 131 The presumption that Congress only employs its territorial jurisdiction absent a Congressional directive is not an arbitrary or hollow canon -it encapsulates important considerations.
Enshrined in the presumption is the recognition that extraterritorial laws regulating foreigners are problematic and should be used with great care. As an initial matter, extraterritorial laws that impose obligations on noncitizens are inherently undemocratic because they impose obligations on individuals and groups who have no formal voice in the political process and who have not consented to those laws. 132 Because of this politicallegitimacy deficit, laws that regulate foreign conduct are antithetical to basic notions of fairness and self-governance. 133 Not surprisingly, extraterritorial 131 Adhering to the presumption should present no doctrinal difficulty for courts: the Supreme Court has repeatedly told the courts to follow it. See supra note x. In Morrison, the Supreme Court reaffirmed the continuing vitality of the presumption. regulation is barred domestically: the extraterritoriality principle formally prohibits American states from regulating conduct of non-citizens occurring in sister states. 134 Indeed, it's particularly odd that under current jurisprudence American states when joining a federal system purportedly retained greater sovereignty to be free from extraterritorial regulation than foreign countries. 135 While debate exists as to how much sovereignty states retain under the Constitution, no one argues that states secured greater sovereignty by joining the union.
Second, the presumption serves a separation-of-powers function and helps allocate authority. Underlying the presumption is the understanding that Congress, rather than the courts, is better equipped to make the policy and judgment calls as to whether law should apply to foreign conduct.
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The presumption thus requires that Congress must have actually given the ) (advocating for "within-jurisdiction effects as a basis for regulation" drawn from international cases, while noting that this is not the current law in domestic legislative jurisdiction). 136 Bradley, supra note x, at 524-29 (arguing that a central purpose of Charming Betsy canon is to avoid having judges, who are politically unaccountable and inexpert in foreign affairs, erroneously place the United States in violation of international law through their construction of a statute); Knox, supra note x, at 386 ("Courts have no expertise in foreign relations, and whenever possible they should take care not to create political headaches for those with responsibility in this area."). A similar argument is made in the domestic context, see Rosen, supra note x.
issue of a statute's geographic reach thought: Congressional silence is insufficient. It also conveys an allocation-of-authority concept in a different way. The presumption reflects the pragmatic reality that international law, rather than domestic law, is often best suited to address international challenges. 137 Simply put, global challenges usually require comprehensive, harmonized responses, with cooperation and agreement among many states. Unilaterally imposed extraterritorial measures undermine and hamper those multilateral efforts.
Third, a robust territorial presumption reduces friction with foreign nations, who bristle at what they perceive to be illegitimate assertions of power, if not legal imperialism. 138 Indeed, other countries view jurisdiction based solely on effects with inherent suspicion, if not as outright violative of international law. 139 The result is that foreign countries often attempt to weaken the impact of extraterritorial regulation through diplomatic protests, nonrecognition of judgments, and blocking or clawback statutes. 140 In addition, on the margins, the presumption avoids difficult Constitutional and international law issues that can arise with extraterritorial laws. 141 To avoid misunderstanding, emphasizing the limits of this Essay's critique is also necessary. Adhering to principles of territoriality on the international arena is not to solve the current debate among the Justices as to what is required to show a "clear indication of intent," and to what extent legislative history or other indicia of intent can be accounted for. Believing that countries should avoid using domestic law to regulate the foreign activity of non-citizens is not to necessarily require a strict clear statement rule. 142 But it does mean that domestic effects alone are never a basis for assuming that Congress intended to regulate foreign activity. And it requires that whenever a litigant seeks damages based on foreign activity that a court must ascertain whether Congress intended to regulate that foreign conduct. In this way, the effects test should be constrained, or at least not further [Vol.
expanded. At the very least, it suggests that reasoning of the Ninth Circuit and D.C. Circuit decisions was wrong.
Another misunderstanding is also common. It is tempting to engage in the conceit that extraterritorial laws are necessary, or at least that courts should rescue Congress from its oversight if it failed to contemplate the issue of geographic scope when it enacted a law. The worry over regulatory-free zones where foreign companies appear liberated from U.S. laws motivates the concern. But while seductive, the concern has always been misleading. First, under the nationality principle, a state has jurisdiction to regulate the conduct of citizens abroad.
143 So while it is true that citizens and U.S. corporations should not be able to escape national regulatory objectives by simply moving certain activities offshore, that truism does not support basing jurisdiction on the effects of foreign conduct. The problems with extraterritoriality do not apply in situations where the United States holds its own citizens, and its own government, to domestic standards abroad. Second, suggesting that courts should gingerly assume that Congress exercised extraterritorial power is not to argue for no regulation. The opposite is true. In a modern, global economy, transnational activities usually require some level of regulation, if not comprehensive regulation. But there is no reason to assume that the regulation must be, or is appropriately, unilateral and domestic in nature. Instead it is to recognize that international law, and the consent-based multilateralism upon which it is based, is better suited to address international disputes.
B. The World in Our Courts, Americans in Foreign Courts
Although the foregoing suggests there are theoretical, doctrinal, and other drawbacks to courts evading legislative jurisdiction analysis, a longterm pragmatic concern is also at stake. The readiness of courts to apply U.S. law to the foreign conduct of non-citizens says much about what form of global governance the U.S. wishes to promote. Will international challenges in the coming decades be resolved comprehensively or in a hodgepodge, piece-meal fashion? Will the world be one governed by multilateral agreement or instead by a free-for-all, where each state is free to impose its own vision and where exceptionalism rather than the rule of law controls?
While the "unilateral-free-for-all" vision has its adherents, how much that vision departs from common understandings of international law is worth underscoring. The international system was structured in a way to encourage cooperation, reduce conflict, and promote democratic self-government. 144 Those ideals are undermined if our national courts sidestep international law to unilaterally regulate. 145 As one circuit court explained the problems with this form of legal imperialism:
The United States should not impose its own view of [legal standard on a foreign country]. . . . a country with a vastly different standard of living, wealth, resources, level of health care and services, values, morals and beliefs than our own. . . . Faced with different need, problems and resources [the foreign country] may, in balancing the pros and cons of a [product's] use, give different weight to various factors that would our society . . . . Should we impose our standard upon them in spite of such differences? We think not. 146 Although we may "cherish the image of our courts as the refuge of all seeking succor," 147 as one commentator provocatively describes it, "it is past time for us to get it through our heads that it is not everyone but us who is out of step." 148 Yet whether we want foreigners to litigate their claims in our courts is perhaps the wrong question to ask. What's in play is less about entertaining foreign cases in U.S. courts, and more about whether we are prepared to have foreign courts adjudicate the propriety of American conduct occurring in the United States. This reciprocity point bears particular emphasis, although it is absent from almost all discussions of extraterritoriality. After years of the U.S. being one of the few to apply its laws extraterritorially, other countries have begun to follow suit. 149 The impact has grown as [Vol.
American-style litigation has migrated to other countries. 150 While the idea of a U.S. global policeman may be troubling, equally or perhaps more troubling is the idea that every nation's regulatory system has global reach. U.S. courts should be wary of fostering a system that inherently undermines sovereignty and encourages surrendering control to foreign courts. Those courts are unlikely to reach decisions that promote American interests. Hewing to a presumption against extraterritorial jurisdictional assertions thus prevents the further development of a norm that provides other states with authority to attempt to regulate and prescribe American activity within the United States whenever some foreign effect can be alleged.
A final point to end with. This Essay does not suggest that extraterritorial regulation is always a bad idea. That would be a particularly strong position, and not the position advocated here. In under-regulated areas, extraterritorial regulation can fill a gap. And it may be that extraterritorial regulation can serve as a placeholder before more comprehensive, international agreement can be reached. Sometimes the U.S. is not able to wait until multilateral negotiation concludes before taking action. At minimum, increased extraterritorial regulation provides more fora where injured plaintiffs can seek a remedy. Indeed, these policy considerations all make extraterritoriality expedient and alluring. For these reasons, it may be that in narrow circumstances Congress will decide the short-term benefits of extraterritorial regulation of non-nationals outweigh its significant long-term costs. But it's a decision not to be taken lightly, and one the courts should not simply assume. At least courts should address these considerations head on and not evade the important issues that legislative jurisdiction implicates.
CONCLUSION
In a number of recent, high-profile decisions, circuit courts have evaded legislative jurisdiction analysis by employing the fiction that not all laws that regulate the overseas conduct of foreigner should be considered extraterritorial. The U.S. Supreme Court last term may have unintentionally encouraged this doctrinally odd approach by finding that legislation focused domestically is not extraterritorial, even if foreign conduct is regulated. This Essay has explained why the circuit court decisions and that particular reading of Morrison are not defensible doctrinally. It also underscores why these approaches significantly break from previously accepted practice. But the Essay has attempted to go beyond those descriptive points: more is in play than simply a doctrinal battle. The increased willingness of courts to find that a law regulates the foreign conduct of non-nationalseven absent any indication that Congress considered the issue -reflects a very different vision of the world than we are traditionally accustomed. Evading legislative jurisdiction analysis and promoting extraterritoriality is to take an approach that privileges and fosters unilateralism while undermining traditional international law-making and the multilateralism upon which it is based. The new approach is troubling. With luck, it will be short lived.
